;tlgltl?se ﬁ;ldt'of hum;lm rights, as bodies implementing humg
aties such as the United Nations v
5 b o 3 ions Human Rigt
Riog?{rsuttsctc;, th;h European and American Court of Huillt%
: ess that all rights apply at all tim o
! ‘ : _ _ y ¢ es and that :
:;:jog:?otns ?;n_e to be strictly justified both as to their e‘(i%tel.lny
s to their extent. As regards judici 6. il
: e : judicial guarantees
gngprtanc.e of alternative safeguards are stressed by éh';he
odies. It .W(.)uld therefore be useful to make a reference to :lse
v?rk}l/ restrlctlye conditions of derogation provided for in humfle
rights treaties. In addition, most of the human ri 1dn
instruments have incorporated the concept of irlalienablcglts
n_on—derlvable hard core”" human rights which under aj(;r
mrcuéns:.tances, shall not. be derogated from or suspended. Thesi
non-derivable human rights come very close to some of tl\u:

fundamental guarantees itari
. ¢ under the humanitaric ic
to internal armed conflicts. Wi rplicang

s GMr.) Chairman, in thl.s conpection, we appreciate that
of. recnwopd considers it desirable to close that gap by
adopting certain measures. Similar concerns led to progulc?ti 3
of the Declaration of Minimum Humanitarian Standards '(tcl)11
Turku Declaration) and other initiatives to elaborate a sct l)cf
non-derlval?le §tandards drawn from both human rights law qrid
the humanitarian law. The perception of the "gap" is today q;ire
different compared to ten years ago when the Turku Declaratioﬁ
was drafted. The latter declaration would now seem a bit
outdatqd. Therefore work on "Fundamental Standards of
Humanlty" as they are now called, is currently going on. The
Umte(_:l Nations High Commissioner for Human Righ.ts is
worrying on this issue and is expected to produce a second
report very shortly. Even is some principles are elaborated in-
course of time, it is always important to reaffirm existing law. I

ot By should such principles weaken today's hard law
provisions.

Mr. Chairman, we appreciate the specific reference in the
repatt, | pages 74-75) to the need and importance of
dissemination of international humanitarian law and to other
measures which need to be taken in peacetime in order t0
ensure respect for this body of law when a conflict breaks out
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which might contribute to the creation of a culture of
tﬁd e ce. Prof. Greenwod had rightly referred to the duty of
Goﬂ’l pl to disseminate the provisions of relevant humanitarian
caties- However, it might be useful to replace the reference
jaw relevant article from the Third Geneva Convention as an
to the Je with a more complete reference t the common articl.e on
ex jnation found in all the four Geneva Conventions,
dlsserln Article 47, 48, 127 and 144 of the first, second, third
parme ggurth conventions respectively. A reference in this
dnection to article 83 of Additional Protocol I and article 19 of
ccg;utjonal protocol I would also be appropriate. However, a
feference in the report to the. r01.e of Ad\_/isory ser\{ices. of thp
'IICRC in International humanitarian law.m dlssemlnqtlng this
ad to some confusion. The Advisory Service 18 closely

jaw may 1¢ . : : : ;
associated with national implementation of international

humanitarian law.

Mr. Chairman, as mentioned earlier, we fully agree with

Prof. Greenwood's conclusion that there is lack of
implementation of existing international humanitarian law as a
result of the lack of political will to fully apply the law. It is with
this issue the Advisory Service of the ICRC is directly concerned
‘with. The role and objective of this service is to secure the
participation of the maximum number of states in international
humanitarian law treaties. It also makes an attempt to advise
States on all legal and administrative measures which they must
take in order to comply with their obligations under the
international humanitarian law. It is intended to supplement the
governments' own resources by raising awarcness of the need
or implementing measures, to provide expert advice and to

promote the exchange of information between governments

themselves. In focusing specifically on legal advice to

%?Z:mr?lents, it complements other ICRC activities aimed at

ﬁsleas}ng respect for international humanitarian law, notably

IS long standing dissemination activities.

Tecom Mr. Chairman, we now come to a very important
5. H;nﬁlildatlon made by Prof_. Q_reenwood n hls report (page
dei as ref@rrod to the posglblllty of establishing a system of

C reporting through an impartial body. In this regard, we
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']

believe 1 i "
C‘Stablis}lltm?ri%h;f be helptul to recall that a proposal for
HistiRiaritn ]awa 1'11)odSSlble rep(_)rting system for interna{tl( ‘.ht
Intergovernmental ad been raised in January 1995 by e
victitns. This pro osgrloup of .Experts for the Protection of \,{fhe
B oAAa T b Meé)tina \INas rejected by the majority of States 1]@11‘
o TR B g. nstead,_ the experts proposed that 91 1at
government: di szr?;?e;amsrt?l committees to adviseh LELIlSS
international - entation and disseminatio ;-
the ICRC v\nﬂ? lllrrlrflc(:llgnlt::rtlloarll1 irairgl.at Sttk;Eltf:s be invited to pg)\,i(;f
internati ) Ao Tt efforts in th i :
disse?r?itrllc;réiiln ali’ldurtr;qnltarlan 'law implementatio; ﬁdﬁ of
APy a_t the ICRC's capacity to provide advi fnd
n this regard be strengthened Visory

Mr. Chairman, 1 i

_ F , In this connection it is & ;
et st Birthve 1 Al Mot _ it is also pertinent of
s 26th International Red Cross

rescent Conference, the National Red Cross E and Red
Group put forward anothe ss European Legal

: r proposal for a volunt -
procedure which is being c : Y TEPori
Foolh Ut L aRN ing currently examined. While the ICRC
: eful to explore all new initiatives which mi
to remnforce respect for international ! o _rrllght serve
nevertheless considers that it would b eanatacen  Laow
the very near fhare s b2 € premature to launch in
comprehensive re an imtative to establish universal
LM EreporUng system, even if on a voluntary basis. 1
imp’lemem;,t' States have not only failed to adopt b'{sic
S gl lfn_rlileglsures such as legislation for repression of
and red ¢ & egislation to protect the emblem of the red cross
e begrli:(;;r'lt, etc. What. is more alarming is that many states
humanitarian ?IL of their  obligations under international
appropriate to f aw. We, therefore, feel that it would be
ifnplementat‘o ocus primarily on ensuring the adoption of basi€
meChanismslon d measures through the already existing
e s ICRgnAdth‘rougEl’ for example, the technical support
law, prior t(; ,.vlbory Service on international humanitariat
moi:e ComC(l)nmdermg the .promotion of any new and perhap®
implement PIEE _ DEsREI for  ensuring adequat®
S bd a;on of international humanitarian Yoo I present
AJOT1Ly ates. However, when the time is ri ek extrd

mechanism could well be useful. bt s
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mP

~ Chairman, W€ agree with pProf. Greenwood's
¢+ conclusion that one of today's main challenge is not

tan .
E adequate and effective

lo ment of new rules, but
d"’Wiementation of the existing humanitarian law. However, at
e consider development of new norms of

e same time W
humaﬂitar ian law
uany important.
fe.Cently . obse
. willingness on the par

constantly improve protection fo

panning "on humanitarian groun
ti,personnel mines and binding lasers, as well as by creating

an International Criminal Court which, in complement to the
hﬁtional courts, will help strengthen implementation of

ﬁumanitarian law.

to meet the new humanitarian challenges

In this connection, Mr. Chairman, the
rved dynamic development of new norms reflects
t of the community of states to
r the victims, for instance_by

ds" certain weapons, such as

Mr. Chairman, may [ now refer to an issue which is very
associated with the process of revisiting the entire

:iptemational humanitarian law, namely, the status of
_customary norms of humanitarian law at present. The ICRC has
undertaken an extensive study on such customary norms n
collaboration with experts from different part of the world. The
preliminary findings of these experts are being examined by
;govemmental experts. This research, which 1s important to the
clarification of contemporary international humanitarian law,
‘will be on the agenda of the 27th International Conference of the
'Rf?d Cross and Red Crescent Movement. this conference "the
high point of this exceptionally significant year from
humanitarian law" will enable the International Red Cross and
Red Crescent Movement to intensify its indispensable dialogue
I_;’lth the States party to the Geneva Conventions in regard to
Umanitarian action and implementation of humanitarian law.

closely

- Mr. Chajr.maxil, before 1 close, may I ref(?r tQ one more
hum’op_mer_lt which is very closely associated with international
lanitarian law. August 12, 1999 will mark the 50th
. 'Add;;ersary of the Gen‘e\ja Conventions which, with their
the viO?al Protocols, remain the cornerstone of protection for
B aC ims of armed cox_ﬁhct. To mark the occasion, the ICRC

unched a world wide survey - the first of its kind-aiming
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populations and persons affected b
peoplfa's voices heard by asking the

ranging debate, to be carried on
Conference and thereafter,
suffering caused by war.

Mr. Chairman, we hope that

international humanitarian

law on the occasion of

strengthen this law to make j I il
New World order.

. Mr. Chairman,_ on behalf of the ICRC, I thank you for
glving us an Opportunity to express our views on this occasion.

the reassessment of

. EXTRA - TERRITORIAL APPLICATION OF
" {ONAL LEGISLATION: SANCTIONS IMPOSED
AGAINST THIRD PARTIES

| Introduction

At the 36th Session of the Asjann African _Legal
ItatiVe Committee (AALCC) the topic Extra-territorial
i~ation of National Legislation: Sanct%o_ns Imposed Against
~ parties” was placed on the Provisional Agenda as a
1ce was made by the Government of the Islamic Republic
n in accordance with Article 4 (c) of the Statute_s and sub-
) of Rule 11 of the Statutory rules of the Committee. In an
natory Note submitted to the AALCC Secretariat the
rnment of the lslamic Republic of Iran ha_d enumerated
1] dwing four major reasons for including this item: (1_) that
mits of the exception to the principle of extraterr{torlal
liction are not well established; (i1 that the practice _of
_ indicates that they oppose the extraterritorial

cation of National Legislation; (iii} that extraterritorial
isures infringe various principles of international law: and
lat extraterritorial measures, on the one hand, affect trgde
fl économic co-operation between developed and developing
tries and interrupt cooperation among developing
ries, on the other.

- The Explanatory Note inter alia requested the AALCC "to
Y out a comprehensive study concerning the legality of
| Unilateral measures, taking into consideration the
0nS and reactions of various Governments, including the
fons of its Member-States". The rationale for calling a
Aprehensive study of the legality of unilateral actions was
* Dational legislation with extraterritorial effect violates the
Cples of international law including the impermissibility of
@€ral imposition of sanctions. The Explanatory Note had
~fained that "the actions of States to unilaterally exert
'€ economic measures against other States have no
ation in international law. Various resolutions adopted
€ United Nations organs affirm this point’. It also
HStrated that the imposition of "unilateral sanctions
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. = - iC
' liminary study had demonstratcd that 1th(t ti(:pto
infringe upon the right to development” and that "th : The prel 3 i G g £
e ,

imposition of sanctions violate the principle .of
intervention".

The preliminary study prepared by the Secretariat.
considered at the 36th Session (Tehran, 1997) of the AAI_QC
had pointed out that in the claims and counter claims that had
arisen with respect to the exercise of extratcrrinm,ﬂ
ju?isdiction the following principles have been invoked Ei)
prmcipl?s concerlning jurisdiction; (ii) sovereignty in particulgy
economic sovereignty - and non-interference; (iii) genuine o
substantial link between the State and the activity regulateq.
(iv) public policy and national interest; (v) lack of agreeq
prohibitions restricting States right to extend its jurisdiction.
(vi) reciprocity or retaliation; and (vii) promotion of respect for
law Notwithstanding the national interests of the enacting
State, grave concern was expressed on the promulgation and
application of municipal legislation whose extraterritorial
aspects affect the sovereignty of other States.

i‘ind

While a growing number of other States have applied
their national laws and regulations on extraterritorial basis,
such fora as the General Assembly of the United Nations, the
Group of 77, the Organization of Islamic Countries, the Inter-
American Juridical Committee and the European Economic
Community have in various ways expressed concern about
promulgation and application of law and regulations whose
extraterritorial effects affect the sovereignty of other States and
the legitimate interests of entities and persons under their
jurisdiction, as well as the freedom of trade and navigation.

The study prepared by the Secretariat drew attentio_n to
the opinions of such august bodies, as the Inter-American
Juridical committee, the Juridical Body of the Organization of

American States! and the International Chamber of
Commerce.?

For details see 35 International Legal Materials (1996) p.1322.

N~

Dieter Lange And Gary Borne (Eds.): The Extraterritorial Application
of National Laws (ICC Publishing S.A. 1987).
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proad spectrum o

w'qcred cal, legal, economic and trade.

B olitl d :
o 1 s regard that the AALCC study on the

1 in thi 1 ) Gaadbs
- recalflecLegal Instruments on Friendly and G

o
e eﬂts

5 ia. Africa and
splem=" 1 Relations Between g P ?f éjlla‘ rinciples of
Nejghbo_u " had inter alia listed 34 norms & fIE sk rpy

e Paa.ﬁcfl Jaw, conducive to the promotion of i1 g ey
. 1" relations. The 34 principles enumer.atec .m 3
Neighbogr 4 ‘independence and state s.overelg'r_lty, (1;]1
mdud'ed, (l)t / and inviolability of frontiers; (iil) lege
(erritorial mtigersl. }(iv') non-intervention, overt or covert; (v) n?f?l_l
#ﬁﬂahty 5 S-tg(lvi) ’peaceful settlement of disputes; il
use of force; viii) mutual Cooperation.3

inte”
od

coexistence; and {

(s > 1le al
Th StUdV also pointed out that the use of unilater
R

- \
-

I ies 1 ring out
impede the efforts of developing countries II carrying
1mp

i 1 ; ustained
trade and macro-economic reforms aimed at s

f—?économic growth.

| : i i ‘haps,

At that Session it was subrmtte_d that 1t mlg}}llt pizlsuepof

be necessary to delimit the scope of mnquiry mtoc.t IZti;)n n
extraterritorial application of natlofnzzl 16:;1;1{ o e
. ; - . f the future W

determining the parameters o st o
E%g;mmitteegon this item. It had asked for conmdcrst;oljlr\;tey e
given to the question whether 1t shoulc-l be a brofa .
questions of extra territorial apphcahon (’) e b
legislation and, in the process, examining thet.relatllolzW Oprl o
T ’ ‘ v internationa /

limits between the public and private m_tern S sad ladh kit
Bhe hand and the interplay between internatio

T . ) lled in this regard that, at
Municipal law on the other. It recalied n = ) e awn-inis
the 44th Session of the International Law (O ‘ i

A

3 AALCC Secretariat Study 0;1 "Elements of a Legal mstrumc;_n[:S(iJ;l
Friendly and Good Neighbourly Relations Ba_?tweep States © thé
Africa and the Pacific "Reprinted in AALCC Combined Refoﬂ. of the
Twenty Sixth to Thirtieth Sessions (New Delhi. 1992) p. 192.
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Planning Group of the Enlarged Bureau of the Commisgj,
had established a Working Group on the long-term program
to consider topics to be recommended to the General Asscmbl\r
for inclusion in the programme of work of the commission ang
that one of the topics included in the pre-selected lists wasg th
Extraterritorial Application of National Legislation. 3

The Secretariat had proposed that in determining the
scope of the future work on this subject, the Committee may
recall that the request of the government of the Islamja
Republic of Iran is to carry out a comprehensive study
concerning the legality of such unilateral measures jeq
Sanctions imposed against third Parties, "taking into
consideration the position and reactions of varioyg
governments, including the position of its Member States". [t
was proposed that in considering the future work of the
Secretariat on this item Member-States should consider
sharing their experiences with the Secretariat on this matter.

le,

In the course of deliberations on this item at the 36th
Session a view was expressed that sanctions could only be
imposed by the Security Council after it had determined the
existence of a threat to peace, breach of peace and act of
aggression and that unilateral sanctions were violative of the
Vienna Declaration and Programme of Action of 19934 which
inter alia recognize the right to development. It was pointed out
that unilateral sanctions were violative of the principle of non-
intervention.

It was also stated that national laws having
extraterritorial effect had no basis in international law and that
such laws primarily aimed at individuals or legal persons, \\ft‘-l'e
violative of the principle of non-intervention polillCﬂl
independence and territorial sovereignty enshrined in several

4 The World Conference on Human rights held in Vienna in 1993

had inter alia reaffirmed the right to development, as established 11
the Declaration on the Right to Development as a universal and
mnalienable right and an integral part of fundamental humar
rights.

..g. Such acts it was observed were aimed at weaker
: es- {
1r etllopil’lg countries.
d&v : - .
- pifferent views were expressed such as: ex_traternt.orlal1
. tion of national Jegislation would e}ffect mternatlonad
apph(faand “in a changing scenario of globalizaton of_ tra_de an
adeu'zation of economies extraterritorial application of
a

pri:tonal laws would affect interdependence”.
ati

Also that extraterritorial application of national
. dlation infringed the soverign right of states, x’1olat§d the
. les of non-intervention and affected the economic .and

ntcgl relations amongst states. Elaborating that sanctions
woulld disturb the No'rth—Sopth relations the member States
were called upon to voice their protest.

The United Nations General Assembly 'Friendly
Relations Declaration' was recalled and it was stgted that
BRRbuch no State had the right to intervene directly or
indirectly in the internal or externgl Affairs of other State :-md
:@Qery State had an inalienable right tq choo;e its pol1t1c?11
‘economic, social and cultural systems without interference 1n
Lany form by another state, large and powerful States.were
Wsing it as a weapon. It was pointed out that a particular
‘eountry had within a short span of four years imposed ground
sixty-four unilateral sanctions against thirty-five countries. In
the pres:nt era, the notion of inter—dependency_ among states
had become quite obvious and the principles of non-
intervention and non-aggression, the two principles of the well
known five principles of peaceful coexistence have bec_ome gll
the more obvious and were universally accepted by nations big
OF small rich or poor. It was categorically stated that
S¥lraterritorial application of national laws had no basis
Whatsoever legal, moral or political. It blatantly violated the
fules of international law and the rules of civilised 1aw' and
Amounts to infringement ofﬁinternal affairs of other countries.

It was observed that the Helms-Burton Act relating to
with Cuba. Kennedy-D'Amato Act relating to Libya, Iran
Iraq were examples of extraterritorial application of

' ﬁ-’&de
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national law in the form of sanction against third parties. Eve

though superficially one might think that these nationa] 1{!“?

relate to actions by individuals, their object is the irnposili(m

sanctions against States.

It was also pointed out that extraterritorial appli(;:zn_jfm
of national legislation was not entirely a new thing by h;jd
deep roots. It is the legacy of the colonial period. Whijle the
AALCC as a legal consultative body was not in a Position
talk about political 1ssues, underlying the extraterrirf_,rjal
application of national legislation it however could consider the
legality of such actiops. Under the United Nations Charter and
international law, the Member-States of the United Nationg
had the obligation to support and implement the sanctiop

measures taken by the Security Council against the Jqy.

breakers, in accordance with Chapter VII of the United N
Charter.

ations
As to the future course of action to be followed by the
AALCC, it was pointed out that due to the complexity of the
topic of extra-territoriality, an overall study of the subject was
ruled out. To this end, it was felt that organizing one or two
seminars in the inter-sessional period would be very useful.

Recognizing the significance, complexity and
implications of "Extra Territorial Application of National
Legislation: Sanctions Imposed Against Third Parties", the
Secretariat was requested to monitor and study developments
in regard to the Extraterritorial application of National
Legislation: Sanctions Imposed Against Third Parties and
urged Member States to share such information and materials
that would facilitate the work of the Secretariat. The Secretary
General was requested to convene a seminar or meeting of
experts and, to ensure a scholarly and in-depth discussion, by
Inviting a cross section of professionals thereto.

The Secretary General was also requested to tz_lble tl
report of the seminar or meeting of experts on the subject @
the next session of the Committee; and it was decidcfd “j
inscribe the item "Extra-territorial Application of Nationd
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of

..1ation: Sanction Imposed Against 'Third Parties" on the
Le-glif; of the 37th Session of the Committee.
e .
i fulfilment of this mandate the Segretarlat of t}ﬁe
e anized, with the financial assistance of 't e
a O;gt of the Islamic Republic of Iran a two day seminar
Govemme'n January 1998. A Group of Experts from the Asian

. Tehran 1 ; ion were invited to
ang African and experts from outside the regi

participate-
kground Note prepared by the Secretariat for that

E BaC gd d overview of the United States: Iran and
e mi'lun: Aif[1 of 1996. References were also made to
e Sfatllllce 1(ca)arlier US laws such as the anti-trust legislation,
Som;: lations concerning Trade with USSR, 1982,. and the
the' gluDefense Authorization Act, 1991. The legality of the
Natm?996 US enactments (the Helms Burton Act and th_e_
}t{wonedy—D'amato Act) were examined .in ter_ms of their
ccfr?formity with the peremptory norms of 1nternat10neil igw; tléz
Jaw relating to counter-measures; the lgw re a(ljng1 Lo
international sanctions principles of international tra ef at,
the law of liability of States for injurious consequences Fl) aca?
not prohibited by international law; impact of unilater
sanctions on the basis human rights of the people of the tfar'get
state; and issues of conflicts of laws such as non—recogr?ltlo.n,
Jorum non-convenience and other aspects of extraterritorial
énforcement of national laws.

The deliberations touched on a range of State_ responses

10 counter the possible impact of the US l§glslann in
Particular and the unilateral imposition of sanctions through
“Alra territorial application domestic legislation in general.
€lerences were made in this regard to the response of t_he

Ater-American Juridical committee and the Europear_l Union
and the Measures discussed included 'blocking’ leg1§1at1on,
tatutes with ‘claw-back’' provisions and laws providing for

SOMpensation claims, at thé national level. At the internatonal
SVel, the responses noted included diplomatic protests,
A€otiation s for exemptions, waivers in application of the
Tojected sanctions, negotiations for Settlement of disputes,
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